WORLD TRADE, INTELLECTUAL PROPERTY,
AND THE GLOBAL ELITES: AN INTRODUCTION
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Traditionally, intellectual property lavmaking is a matter of domestic affairs. Without
external interference, governments make value judgments as to what would best promote the
creation and dissemination of intellectual works in their own countries. Combined together,
these disparate judgments form an intellectual property system that is tailored to the country’s
level of wealth, economic structure, technological capability, political system, and cultura
tradition.

To protect authors and inventors, governments sometimes need to make adjustments to
their intellectual property systems in exchange for better protection abroad. In those scenarios,
policymakers often evaluate the adjustments carefully to make sure that they correspond to the
country’s socio-economic conditions, research and development capabilities, and institutional
and budgetary constraints. Thus, most bilateral and multilateral intellectual property treaties tend
to focus on a limited range of issues. Even when they seek to harmonize protection by creating
international minimum standards, these treaties are designed with such flexibility that allows
governments “wiggle room” to develop their own intellectual property systems.

However, with increasing globalization and the establishment of the World Trade
Organization (WTO), the control of national governments over the adoption and implementation
of domestic intellectual property laws has been greatly reduced. Indeed, international lawmaking
has begun to replace country-based assessments and domestic policymaking as the predominant
mode of intellectual property lawmaking. Through a global process, governments collectively
design an international intellectual property system that takes into consideration the diverging
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interests, histories, cultures, and traditions of the various members of the internationa
community.*

Undeniably, international lawmaking ensures greater harmonization of intellectua
property laws among countries with different conditions, needs, and aspirations. A harmonized
regime not only would create certainty and predictability for those engaged in making
investment, research, and licensing decisions, but also would prevent “races to the bottom” in
which countries compete to attract and retain business investment by lowering their regulatory
standards.?> In addition, by encouraging participation in collective decisionmaking, the
international lawmaking process alows members of the international community to coordinate
their intellectual property systems and to resolve disputes and differences in a cost-efficient
manner. This process also encourages cooperation, promotes the rule of law, and fosters stability
in the international system.

Nonetheless, international lawmaking has limited effectiveness in countries that lack a
well-functioning judicial system and the needed enforcement infrastructure.® It also might
undermine the ability of less developed countries to compete in the global economy. Very often,
the “universal templates’ created in the international lawmaking process are modeled after laws
in developed countries and fail to take into consideration the socio-economic conditions of less
developed countries.* Thus, by requiring countries to adopt “universal” standards, international
lawmaking might deprive less developed countries of the ability to tallor their intellectual
property systemsto local conditions.

Even worse, the international lawmaking process has become increasingly vulnerable to
influences from multinational corporations, trade associations, and value-driven interest groups.”
The resulting laws also have ignored such important issues as consumer interests, national
sovereignty, cultural diversity, ecological sustainability, and human rights. Moreover, as
commentators pointed out, the existing global trading institutions suffer from some basic
structural defects. In the case of the WTO, these defects include the lack of transparency of the
ingtitution, limited access by non-members to the dispute settlement bodies, technical and
financial difficulties confronting less developed countries in their implementation of the treaty
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obligations, the insensitivity and undemocratic nature of the decisionmaking process, and the
lack of accountability of policymakers to the global citizenry.®

These criticisms became even more important in light of the recent anti-globalization
protests in Seattle, Washington, Prague, Quebec, and Genoa.’ Against a background of colonial
and semi-colonia history, less developed countries begin to develop resentment toward
developed countries and multinational corporations. Eventually, this resentment might spill over
to the international intellectual property system and other trade-related areas, thus creating a
legitimacy crisis within the international trading system. Alarmed by recent developments in
international trade and the failure of the Seattle Ministerial Conference, commentators highlight
the need for a better understanding of international trading institutions and the lawmaking
process.® Some have even put forward proposals for reforming the international trading system.”

Despite the importance of intellectual property to the global economy, legal scholars and
political scientists rarely analyze the international intellectual property lawmaking process.’® To
fill this void, we bring together policymakers, legal scholars, practitioners, industry people,
political scientists, economists, and development specialists to discuss this important issue.
What follows are the papers and remarks delivered at the “World Trade, Intellectual Property,
and the Global Elites: International Lawmaking in the New Millennium” Symposium, which was
held at the Benjamin N. Cardozo School of Law, Y eshiva University on March 7, 2001. It isour
hope that this symposium will create a dialogue that enriches our understanding of the
international intellectual property system, the process of harmonization, and the role and impact
of intergovernmental and nongovernmental organizations, multinational corporations, and trade
associations in international intellectual property lawmaking.
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