TWO RELATIONSHIPS

To A CULTURAL PuBLIic DOMAIN
By Negati vl and:

INTRODUCTION

It'sbeentenyearssince Negativland wassued by 19 and Recordsfor thecopyright
infringement, trademark infringement, defamation of character and consumer fraud
containedinour 1991"U2" single. Inthebigwideworld of ideaownership, alot has
changed sincethen- thel nternet anditsworldwideempowerment of individual sthrough
personal i zedinterconnection, theeffectsof globalizationand how it bypassesboththe
ideol ogiesof local governmentsandtheruleof their national laws, andtheDigital
Millennium Copyright Actwithwhichintellectud property ownersareattemptingtosurvive
all theserugsbeing pulled out fromunder them. Thereisacontemporary realizationthat,
ononehand, thefateof al contentisnow inthehandsof itsreceiving audiencemorethan
ever before, and ontheother hand, that worldwidecommerceisscramblingtoforgeall
kinds of new |awsand regul ationsto maintaintheir traditional control over thefateof
“their” content.

Overthelast 10years, Negativland hascontinuedto beassociated withthese
issues, sometimesbecausewevol unteer ideason these subjects, sometimesbecausewe
continue tomakeart that endsup evoking them. Other thanthetwo lawsuitsagainst usin
thewakeof the"U2" single, we'venever been sued again. Therehavebeen other threats,
scaresand skirmishesagainst usover theyears, at varioustimesfromtheRIAA, PepsiCo,
Beck, GeffenRecords, Philip Glass, Fat Boy Slim, and evenattorneysfor ax murderer
DavidBrom. But, surprisingly, we'veactually beenleft alonethroughout the90'saswe
continuedtorel easework that appropriated from privately owned massmedia(oftentimes
inmuchmoreglaringwaysthan anythingwewereever sued over). Perhapsit'sbecause
wevebeenflyingunder theradar as* dternative’ music, or perhapsthat highly publicized
suit, whichwepublically defended as” anti-art" becausewecouldn’ t afford todefenditin
court asFair Use, caused othersto think twicebeforesuing usagain. Or perhaps, at least
thesedays, it'sbecause, inthewakeof Napster, DSL linesand MP3s, themusicindustry
now hasmuch bigger thingstoworry about than abunch of fringeaudio artistschopping
up and re-using bits of their privately owned intellectual property.

! N© 10/14/2001 by Negativiand; Editor’s Note: See http://www.negativland.comfor more
details.
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What ever thereasons, Negativland hasremai ned appropriatively unrepentant and
continuestowork inthesamewayswealwayshave. And, inthewakeof thoselawsuits,
weexpanded our ownself runrecordlabel, Seeland Records, tohel p out other artistsswho
also"infringe" inorder tocollage. Most notably inthecompilationDECONSTRUCTING
BECK, and our recent re-rel ease of John Oswal d'shostoric PLUNDERPHONICS
project, both of which, unlikeour ownwork, areeach madeup entirely of other peoples
music.

We'vecontinuedtowork thisway becausewelikethesound of it. Welikethe
results, wegetinspired by what wefind out there, it'sssmply FUN todo, andwesensewe
arenot aloneintheseperceptions. I n continuingto pursuecollageand found sound as
el ementsinour musi ¢, wehavecontinued to set our work out aspublicexamplesof how
appropriationfromour mediasurroundingsisneither culturally harmful nor dangerousto
anyoneel se’ sbusiness, but hopefully doesrepresent someinteresting art perspectives
which are well worth having around.

Atthislatedateintheproliferationof collage, wenolonger seethis" gppropriation”
approachasparticularly daring, edgy or trangressive, asit oncetruly was. The" aesthetic”
of collage(though not alwaystheactua thing) hasby now beenvery mainstreamed. We
seeitinmassmediaeverywherewelook. Weseeitinthemany web based CD storesthat
now havea"Plunderphonics’ category, inthefrequent appropriationbasedfilmandmusic
festival saroundtheworld, andintheway our own phrase™ culturejamming” hasentered
into routineanti-corporateand anti-advertising activistlingo. Weseeitintheway it has
becomeacommon subject matter incoursesinfilm schools, law schools, art schoolsand
musicschools. Atsomeleve, eventhoughit'sal STILL tacitlyillegal, thisway of working
isnow really nothingunusual at all. Andobservingthisnow generally culture-wide
acceptanceof collage’ sappropriation methodol ogies, onewoul d think that sympathetic
laws of allowancewould alsoemergetokeepitlegal . But that hasnot happenedyet.
What’ s wrong with this picture?

PART ONE: FREE EXCHANGE IN THE DIGITAL DOMAIN

TWO POSITIONS

Any argument over what should or should not beconsi dered apublicdomainfor cultural
works stems from one of two positions.
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PositionOne: Everything created by humansis“work” thatisdoneinordertogain
incomeandwhich cannot continueto bedonewithout thatincome. Therefore, al pieces
of cultural “work” needto becompensated, usually onaper-unitbasis, if weexpect such
work tocontinue. Andtherefore, becominga® user” of suchwork without compensating
the creator for that work isatheft of thecreator’ srightful and necessary compensation.
Thisposition- theethical and economic standard withinour usual practiceof cultural
creation- stemsdirectly fromour evolutionthroughapre-digital, hard copy basedworld
inwhichthesupply of anything madewasnecessarily physical and soa sosupply-limited
innature. Thephysical supply of any thing madewascontrolled by themaker of that thing
andtheunitsor copiesof it weredoled out by themaker exclusively. That conditionquite
naturally evoked and supportedtheaboveethicinamaterial world which provided
virtually no other optionsin it.

Pastion Two: Digital technol ogiesof reproductionhavedraggedtheaboveethicintoa
virtually newworldof productionrealitiesinwhichthereisstill thecreation of individual

“works,” but onceadigital copy of that work isreleased, it’ supfor grabs. Anyoneonthe
recei vingend of itiscapableof making their ownindistinguishablecopiesadinfinitumand
distributingthemadinfinitumaswell. Andthey candothisasindividuasat home, at little
cost, and using consumer technol ogy availabletoanyone. Inother words, wehavebegun
toalow thereceiving end of cultural output to put themsel vesin chargeof thereproduction
anddistribution of that work- aboveand beyondwhat theoriginal producer accomplishes
inthat realm. Asmusicmakers, forinstance, wearenolonger in chargeof ourownmusic
onceitactually leavesour handsindigitized forms. Wecannot control what further
duplicationanddistributionof itisdoneby thosewhoreceiveit. Thisunexpected and
perplexingreality hasbegunto encourageadifferent ethic and economic standardfor
digitizedcultural work whichissomewhat oblivioustothosethat haveawaysruledin
PositionOne. Thisnew ethicisnothingnew at al, actually, emergingasit doesfromavery
oldethic. Anethicthat every effort of privatecapitalismover thelast century hassought
to deflect, delay, and smother: the concept of public domain.

THE DEATH OF FOLK ART AND THE BIRTH OF THE INTERNET

Itisprimarily computersandthelnternet that have prompted Position Two, and out of
them comearenewedinterestinthefreeand open exchangeof cultural works. Thisnew
digitally driven ethic of free exchange emerged so easily because theideal of an
unhindered, wideopen, andfreecultural exchangehasawaysheld adeep philosophical
appesl for thereceivingend of culture, and thereceiving end hasnow suddenly beengiven
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aneffectivetechnol ogical tool to actually makethishappen. Tothat wasadded thelack
of any needto pay for anythinginthisnew domain, whichdoesnothingtolimititspopul ar
appeal either. But deepwithintheseunfamiliar realizationsabout how reality isworking
nowistheremai ning conundrum of how to pay for cultural production. Thisistheone
naggingresidueof practicality fromPosition Onewhich Position Two doesnot yet have
agoodanswer for. Butinterestingly enoughfor our limited humanbrains, onthelnternet
wedon'’ treally appear to haveaviablechoice! All digitized media, particularly onthe
Internet, hasactualy turned theworld of traditiona copyright control supsidedown, putting
the general publicinadistributiondriver’ sseat that simply did not exist before. And, in
doing so, digitally reproduced mediahasopened up thepublic’ simaginationtowhat
THEY wouldliketodowithwhatever formsof culturecometheir way. Theaudiencecan
now bypassthecreator’ scontrol over salesand distribution. Onceagaininthehistory of
humantechnology, new technol ogy hasthrown usand our society’ sprior “values’ fora
loop.

Inmuchearliertimes, prior tothecorporately drivenmodern eraof hands-off,
privately owned and copyrighted cultural materid, thenatural human approachtotheir own
culturewasto participateinit by not only absorbingitasanindividual, but also by
remakingit, addingtoit, removingfromit, recombiningit with other elements, reshaping
ittotheir owntastes, and then redistributing theadj usted resultsoursel ves. Thewhole
hi story of human culturevirtually consisted of altering, reusing, and copyingfromthe
universal public domain in various re-imagined ways until copyright came along.

Copyright hasmadetruefolk music, for instance, illegd andimpossible. Itisextinct
asaprocess. What' sleft areprofessional “ singer/songwriters,” eachone® original,” each
oneintendingtoremainlegal by beinglyrically andmelodically distinguishedfromall the
others, andall havinglittletodowithany kind of true, evolving“folk” processatal. Any
kind of modernfolk music (asopposedtothat which hasalready reached thelegally
definedpublicdomain) becameimpossi blewhenit becamepossibletosueit out of
existence. Alongwiththisgenera directioninthemodern parametersof crestivity, came
compl etetwistsinhuman perceptionitself, such asthevery concept of copying (whichis
how thisspeciesactually got towhereweare) becoming aterm of disrepute, something
tobeavoided, an UNcrestiveact! Sonow all music, whichisawayschock full of copying
regardlessof any laws, continuesunder self-del usional standardsof “ originality” basedon
carefully delineated degrees of copycat provability.

Acknowledgingthestrengthsandrealitiesof human nature (monkey see, monkey
do) hasnow becomeadisrespected practiceinour commercialized culture. Nothingis
alowedtoincrementally evolvethroughvariousindividuas. Eachindividua must makea
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legdly defined legpfromanothers(phony) “ origindity” totheir own (phony) “ originality.”
Wewonder if thewholehistory of human culturewoul d agreewith copyright lawyersand
content owners that thisis agood thing for the evolution of human culture?

Asforthelnternet, digital distribution doesnot removetheright to suecopyingor
“unauthorized” reusesof existingwork, butit doesremoveagreat deal of practicality in
actually enforcing suchlegal mandates. Theseare“ crimes’ committed by countless
individud citizensing decountlesshomes, andtracking any of thiscrimina multiplicity isso
difficultitjustbecomesexpensivey pointless. Now wearediscoveringjust how difficult
itisbecomingfor copyright’ srelatively shortlivedrepression of thepublic’ surgefor a
publicdomain cultureto continue. Thesuccessof Napster showed that thepublic’ sdesire
to engageincultural reprocessing and/or redistributionfor themsel veshad not become
extinct. It seemsthegeneral publicwill alwaystakecontrol of revisingthedestiny of
cultural productswhichenter their sphereof possessionif giventheopportunity. With
digital technology, they suddenly can and sothey do. But thisnew opportunity hasal so
evokedanewly awakened awarenessof theeconomicsof modern cultureandtheall-
encompassi ng col onization of theartsby commercial interestswhich havecometo
characterizeour popular cultureasawhole. Thesecommercid interestshaveactualy come
torulewhat’ s“important” andwhat’ snotincultural material. Among other things, when
privatecultural incomethreatensto go out thewindow, somevery different sortsof
standards for popular “worth” may start to emerge.

SCREAMS OF INDIGNATION

Themusicindustry,inwhichvirtually all mainstreammusicis, at themoment,
ownedand controlledby fivetrans-national corporateentities, now screamsthat free
digital exchangewill kill musicif left toitsown homereproductiondevices. Well, it could
possibly kill THEIRkind of expenseladen music, but their sel f-albbsorbed assumptionthat
they ARE all themusi cthat countsisoneof thereasonsit’ sso appealingtosubvert their
economicgriponmusicby reproducingitand passingitonfor free. But suchanemotion,
regardlessof how justifiableit may beif focused, isvagueat best and merely ageneral
fedingaboutwhat ALL musicis“worth” inthiscommercially compromised culture. This
newly empowered freeexchangeattitude doesnot apply much of any di stingui shment
betweenmusical examples. Sothis® subversion” extendsequally tothesmall independent
varietiesof musictoo, andthuswehaveapotential support problemfor ALL music,
whether it' smadeinacorporatemusicfactory at great expenseor for very littleinahome
studio. What may shakeout of thissituation, however, isthat if payment for any andall
mus csgnificantly diminishes, al theother-than-profit motivated homestudioscan hang on
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andkeep producing musical ot longer thanthebig, extravagant, corporatemusicfactories
will ever careto. Musicwill not disappear under present conditionsany morethanitdid
throughout most of human history when no onewasbeing paidtomakeit. However, it
may changeinnature, andit may not bemuchof alivingif it never escapesan I nternet
format.

The Net, however, opensup self productionasafinally significant alternativeto
the notoriouscorporatelabel davery whichhasruled modern music production because
itpotentially provides, at very low cost, what hasalwaysbeen missing before- self
distributionthat canactually get beyond one’ sown neighborhood. A singlemaster isnow
all that’ sneeded to beapotential worldwidedistributor. When manufacturing multiple
hard goodsisnolonger theonly way todistributemusic, literally anyonecanplay. Itisstill
aguestionasto how crucial exactly how muchincomefromsuchactivitiesisgoingtobe,
but sofar, theNet’ suniqueability toencouragethesdl f control and self ownershipof one's
ownmusical career by utterly bypassing theformer only gameintown- corporatelabels
usurpationof control and ownershiprights- isnot to bedismissedjust becausethe
resulting living may be smaller.

Thismay bethemainfutureof musicontheNet, asyet still filledwith corporate
handwringing over economic collapse. TheNet mottofor thefuturemay well be* Get
small or get off.” TheNet may end up being characterized asapeopl€ smedium, primarily
designedby andfor individual srather thanyet another comfortabl ebed for themass
cultureof corporatemarketingwhich hassofar successfully takenover all other available
massmediums. Suchamedium, geared totheinterconnection of individual s, may also
becomeinevitably divorced fromthecopyright constraintswhichwill goonrulingthe
material world. TheNet may becomeasimultaneously operatingalternativeinwhich
everythingthat remainswithinitisfunctionally inthepublicdomainand opentoanyone's
reuse. Thisisnot toassumetherewill benowaysfor creatorsto garner individual incomes
inadigitized publicdomain, but they will probably beunusual inthehistory of making
livings, perhaps including voluntary payment, and are mostly yet to be invented.

Forthetimebeing, therearestill persistent and expensiveeffortsonthepart of
corporateproducersof cultural content to somehow maintainthe Position Oneeconomic
standardfor digitized media(per-unit payment) withinthenew Position Twofunctioning
reality (freeexchangeby default). With sparklingdollar signsintheir eyes, themusic
factoriesdreamof chargingfor thosemillionsof “ unauthorized” downloadswhicharenow
happening, when of course, any chargesfor themwill instantly dry themuptoanunknown
degree. Atany rate, practically noneof theseeffortsat placingatoll onwhat everyone
knowsisaninfiniteandvirtualy expensefreesupply inthedigital domainhasever worked
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well, and noneof them haveworkedat all for long. Andthereisnot much hopethat they
ever will becauseno matter how many very smart encryptersand digital security specidists
the privateproducersemploy, theworldisawaysmuch bigger andtherewill awaysbe
someone elseout therewhoisjust asclever andwhois, by nature, opposedtoaprivately
controlled cultureof limited supply. All privateexclusivity codeswill becracked by thevast
andalternatively motivated populationat large, givenenoughtime. Why arethey doing
this?ThePosition Twoethic. How will wepay for cultural production?Nobody knows.
Can we pound a square peg into around hole? Probably not.

THE CONSUMER ASCRIMINAL

M eanwhile, all thishaslanded usinan erainwhichthetraditional businessof
cul tureisintheimpossibleposition of seeingitscustomer baseascriminally dangerousto
their business. Thisparanoiastemsfromtheessenceof capitalistlogic- chargingisgood,
freeisbad. Andnotjust bad, butimpossible! Butintherealmof thelnternet, cultural
materials- text, images, and audio - areall constantly moved around by anon-line
audienceoperating under theassumptionthat freeisgood and chargingisbad. On-line
usersexpressthisnotiontherebecause, for thefirsttimeinintherr lives, they actually can.
Andthey see how the Internet can apparently go on and on thisway, that western
civilizationisperhapsnot sothreatened by it, and most significantly, that not oneoff-line
businessconcern, individual or company, hasyet goneout of busi nessbecause of
ANYTHING that’s happening on-line. The Internet was never designed as a
commercially structured mediumfor selling. It wasdesigned asamediumfor afree, open,
and decentralized exchangeof information. Thistenacious, foundational natureof the
technology and softwareisproving extremely difficult to convertintovariousformsof toll
taking. Only cultural content asapparently irresistibleandindispensableasporn has
succeededinmaking non-physical content pay there. Therearefew if any other economic
success stories on the Net which are not offering off-line material goods as the lure.

Sofar, all formsof paid advertising (amajor way that cultural content hasalways
supporteditself) haveprovedthemsel vestobelargdy ineffectual ontheNet. Few people
click throughthosebanners. It’ sjustawholedifferent kind of place, suggestinganattitude
among itsuserswho changetheir usual mediaexpectationsuponentering. It’ saworld
wideplacethat somehow suggestspersonal directionandindividualized participationmore
than any other mediumthat hasever beenavail ableto us. What weseek ontheNet seems
tobesomethingmoreindividually specifictous, asindividuas. Themedium, itself, seems
to prefer unmodul atedindividual expressionand priorities. Homogeni zed, generic,
conglomerized corporateintrusionsinto thisarenaa waysappear antagonistic, disruptive,
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and annoying. L ogos, branding, and sellingitself - all thethingswe now accept as
characterizing our corporatecultureintheoff-linematerial world- donot yet get thesame
freeandwilling passinsidelnternet culture. Thereal so appearsto still besomekind of
choicethere, aninherent flexibility tomakeof it what wewill, achoicewhich nolonger
strikes us as possible in the commercially locked up brick and mortar world.

It’ s often surprising how obliviousthementality of corporatecommerceiswith
regardtohow self damningtheir own unconsi dered natureappearstobewhenit reaches
the Net. They arelooking at theNet asanew andlucrativenut tobecracked, but they are
basi cally proceedingtodothisinthesameoldwaysthey tackled every other new medium
that ever appeared. They either ignorethebasic design of Net technol ogy whichisso
persistently opposedtothat formandfunction, or they arehard at work withtheir well
greased palsin Congresstolegal ly changethebasi ¢ designinto somethingthey canwork
with. Failureafter failurehasnot madeadent intheir assumptionsthat this, too, canand
will beturnedintoanother mediumfor commercial placement and selling products. The
RIAA'sattack onNapster (and by default, their attack on 25 millionmusicfanswhoused
Napster) wasapublicrelationsdisaster for themusicindustry, adisaster that theindustry
gtill seemstofail tograsp. They aretill looking at thelnternet asthebiggest mall of dl. The
vast mgjority of users, however, seemhardly interestedinmoremallsat all. Thismay be
because, for themajority of users, thel nternet still representsavery new expression of
publicdomainethicsand possible procedures, aplacewherecost and content arenot
necessarily boundtogether. It' saway of thinkingwhichhasbeendeniedtousinall other
formsof massmedia, al of which succumbedto commercia dominationand sponsored
purposes long ago.

ART OVER PROFIT?

Lifeisoftenengagedinaseriesof overlapping contradictionsfightingfor survival
and predominance. MusicontheNet hasjust becomeanew exampl eof thisevol utionary
principleinaction. Musicmight evenevolve(or devolveif youprefer) intoadud life, one
beingitspresent statusasprivateproperty, copyrighted and supply-controlledinthe
material world, andtheother beinganon-proprietary “vapor service' aslongasitremains
digitizedwithintheconfinesof thelnternet. Fromthe" art over profit” perspectivethatis
ours, thisperfectly possiblelegd distinctionwould pull therug out from under many of the
significant dangerstothelnternet asweknow it from corporatecapitalism'scompulsion
to change it all to suit their own purposes.

Many assumethat such adual tracked distribution of cultural material (all
copyrightedinthemateria worldandall subjecttoFair Useonthenet) isnotaplausible
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option. They assumethiswould beaform of “competition” thematerial world could not
economically sustain, that no oneisgoingto pay for something herethat they canget free
overthere. But actualy, if experienceisasomewhat morereliabl eteacher thantheory, we
might noticethat thisisexactly what ishappening now. Onecandownload practically any
musicfor freesomewhereontheNet, yet CD sales, for year after year whilethishasbeen
possible, continuetoremainthesameor evenincrease! Therearemany factorsat work
inthisparadox whichmay actually bemorethanatemporary pausewhiledownload quality
catchesuptoCD quality. TheNet approachesbeing afunctioning publicdomainfor
whatever entersit. Itisaccessibleworldwide. Theamount of material foundthereis
inestimabl e, asisthetotal popul ation of userswho accessit. Thenumbersinvolvedinboth
amountsof content and amount of accessdistinguishthelnternet asan unprecedented
phenomenon with which we have no previous familiarity.

Thekey totheparadox may befoundinthisunprecedented scale. Most music
buyerswill very likely alwaysfind acertain preferencefor hasd efree, glitchfree(inother
words, computer free), audio perfection, alongwiththerel evant packagingwhich CDsor
their hard copy successor will alwaysprovide. But everyone sCD budgetisforever limited
towhatismostimportant tothem. They purchasemusicthey are SUREthey like, sure
they wanttoaddtoaphysically permanent coll ection. Computer housed music, onthe
other hand, hasall theauraand charm of disposablemusic, away to sampleunknown
thingswithno obligationtobuy, away totry out or collect awhol el ot of stuff onewould
never ordinarily buy inany case, and aplacewhereagreat deal of unknownmusicisessly
checked out and del eted without losing any investment at all . Every freedownl oad whim
definitely doesNOT representa“lost” sale, andinfact, theliterally unconsumableplethora
of available free music on the Net can and does create sales.

Freedigitizedmusicstill appearstobeexcellent advertising. Whatever amount of
thesalablevariety of musicissupplanted by freedownl oads, they al so produceenough
salesfor “permanent” musicwhichisfirst discoveredthrough all thisdisposabledigital
sampling, that it balancesout tokeep CD salesnolessthanthey werebeforethel nternet
cameaong. Theamount of freemus cdownl oading going on (perhapsnowinthebillions)
really scarestherecordingindustry, but they seemtoforget thescal esof practicality
involved. They only need sdll atiny fraction of that amount tobecomesinfully richanyway.
Sofar, thisdigita publicdomainfor al musicexigsintandemwithrecordstoressdllingthe
samestuff, and surprisingly, therel ationship may not beany moredestructivethanitis
helpful to sales. Live and learn.

But suchadudigticredity appearsreatively unthinkableto commercia interests
who remaindeepinthehabit of assumingthat exclusiveand protected ownershipisthe
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only guaranteeof privateprofit. TheNet hasbeen nosignificant part of that habit yet, but
bus nessinterestsseemincapabl eof noticingtheNet’ smoreinnovativesuggestionthat this
assumptionmay not,infact, betrueat all. Especially intermsof how thisnew medium
interactswithandinformsthewholeworld of copyrighted experiencesthat they doprofit
from.

PARADOXES OF PRACTICALITY

What may beevenmoredifficult for commercetoswallow isthevery possible
ultimaterealizationthat any alternativetothewholeNet remaining apublicdomainby
default may beboundtofail anyway. All it takesto subvert copyright constraintsthereis
for oneindividual to purchaseaccesstoawork onor off theNet, and fromthat point on
itispotentially upfor grabsontheNet for nothing. Thebas cfunctionality of thismedium
wasbeautifully designedto promoteand facilitate copying and spreading, and unlessits
basicnatureissignificantly altered (effortsareunderway aswewrite), itwill alwaysbe
pronetodothiswell. Asparanoiagrowsamongthecorporateownersof cultureand
content, thenet becomesall themorecuriously fascinatingtoitsvast majority of
commerciadly unaffiliated usersprecisay becauseit just Sitsthere, aprofoundenigmainthe
midst of asociety so otherwisefirmly entrenchedin capitalist formul asfor success. How
canthiscommercially unworkableanomaly beaccommodated? Thepsychicand societd
shi ftstheseparadoxesof practicality may eventua ly produceamong usreachesfar beyond
theartstoquestiontheva ueof intellectual property ownershipitself, which hassuddenly
been turned into arevitalized question for so many since the Internet appeared.

All other previousmassmediumshavebeen oneway in natureand designedfor
gponge-likespectatorshipa most exclusvely. Massmediumsva uether audiencesfirstand
foremost astarget consumersrepresenting demographi c statisticswithwhichthey can sl
advertising. Thelnternet, however, till appearstobetheonly mediumfor themasses, a
mediumfor active, individual exchangeandinterchange, without acenter of control or
executiveofficesmaking decisionsabout itsfuture, wherepersona contributionrather than
anonymousabsorptioniswhat issuggested by thetechnol ogy. Thedifferencecons stsof
who and what isreally in charge, and who and what it’sreally for.

Thelnternetiscurrently thebiggest and most widely perceived symbol of a
reawakening passionfor vaguely realized conceptsof apublicdomain culture. Butlong
before, and still continuing outsidethel nternet, thisphil osophical ideal concerning our
cultural surroundings has also been evident throughout the modern arts.
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PART TWO: STICcKY FINGERED HISTORY

GRIST FOR THE MILL

Beginning withthelndustrid Revolutionand extendingal theway upthroughthe
entire20th Century tothispointinlate, high capitalism, therehasbeenanintertwined
rel ati onshi pbetween the co-option of our mental and physical environment by private
commercia interestsontheonehand, and ontheother hand, asimultaneousawareness
of thisunilateral encroachment on everyonespersonal and public spaceswithinthe
evolution of art.

Thisawarenesswasnot alwaysdisplayed by art that wastrying to point thisout
inparticular, but muchart hastakenitinto account, nevertheless. Someartisconcerned
withthesocia consequencesof what ishappening aroundit, other artisnot, butitall tends
to passonwhatever itisseeing, no matter how unconsciously assimilated or openly
di splayed these perceptionsmay be. Thereisacertain perceptual stancemost artistshave
alwaystakeninrelationtotheir work andtheir environment, and that perception sees
everything outthereasgristfor their mill. Whether they arepainting atreeinalandscape
or samplingmusic, for artistsit’ sjust what’ sout there, andit’ sall equally usableif it
“works’ tomaketheart they want tomake. It mattersnot who* owns” themusicthey
sampleany morethanit matterswho* owns’ thetreethey paint. Ownership hasnever had
anything to do with creativity.

Thisancientanduniversal artist’ sview of art’ spotential subject matter proceeded
justfinefor quiteawhile. For centuriestherewerenolawsuitsagainst landscapepainters
by land owners, and neither did they demand acut of thepainting’ sprice(presently,
however, Disneyland claimscopyright on any photosyoutakeinsidetheirimagineered
|andscapes). Throughout the 20th Century, Americawassurprised by many unforeseen
new technol ogieswhich, asusual, beganto producenew formsof thinkingand new forms
of creativeactivity. Forinstance, onetechnol ogy - theability to captureand reproduce
sound electrically - begantoallow thoseinvol vedin creating musicto think differently
about what musicmight consist of . Electrical transcription meant that music nolonger
neededtobelivetobeheard. Musicasanartifact frozenintimeand spacewasa most
immediately seen by composersashaving recombinablepossibilities. Pre-recorded sounds
and musi ¢ began appearingin musi que concrete performancesby the second decade of
the last century. Atthesametimethat el ectrica inventionwasspreading, sowasthebrand
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new techniquesof visual collage(recombining disparateelementsor imagery intoasingle
new composition, also the founding attitude of surrealism in general.)

Collagefirst appearedinthebrand new reproductiontechnol ogy of thelate 1800's
call ed photography (another formof freezingtimeinto material formwhich makesit
capabl eof post-creation manipulation), and quickly spreadto painting. Lawsuitsagainst
early photography wereunknown. Therewereal so nolawsuitsagainst theearly painters
who embraced collagearound theturn of the20th Century. They beganto attach actual
material found intheworld around them to their canvases, sometimesincluding
commercialy produced productslikecandy wrappersor fragmentsof advertising. Still no
offensetaken. Musical collage, for themost part, remainedintherealmof classical music
upuntil midcentury. However, all throughtheendless, live-only centuriesof music
creation, many composershadroutinely included pre-existing musi c within new work
whichmight rangefromincludingfamiliar folk mel odiesto borrowing fragmentsfromtheir
classical predecessorsor contemporary colleagues. Whenrecorded music camealong, it
wasnogreat |eap for somecomposersto add that intotheir compositional concepts.
M usi c wasproceeding exactly asit alwayshad and asit wanted tothen, withhardly a
hassl efromthoseearly commercia copyright lawvsstartingtocongedl over intheshadows.

Inthefineart realmsof creation, therewasacl ear understanding that copyingand
appropriationwasnot only atraditioninart, but al so seemedtobegrowinginrelevance
asthemodern perceptual world aroundtheartistsof thelast century fragmentedintoall
sortsof reproduction possi bilitiesthat el ectricimagery and sound began to shower
civilizationwith. We |l skipWorld War Oneand Dada’ sfound objects(thoughtheir effect
oncreatinganartisticview of theworldasbothabsurdly surreal andentirely availableto
becomeart viaappropriationwasprofound), but hot onthoseheelscameSurrealism’s
concept of detournment which cons sted of cleverly changing thenatureof existingmeaterial
tomakeit say or show thingsit never originally intended to say or show, oftenintheform
of ironicjuxtaposition. Theearliestformof culturejamming. But till nolawsuits, still all
relatively uncontested aslong as it was fine art.

Y ouhaveto get all theway up to the middle of the 20th Century, when the
“crassness’ of Pop Artemerged sorudely (inresponseto American culture’ salready
commercidly saturated consciousness, particul arly theunavoidablebarrageof advertisng
iconography fillingsociety’ spublicview withits*taste”) beforeweseethebeginning of
lawsuitsbased onthe*infringement” of theprivatecopyrightsof such subjects. Eventhen,
suchartistically constricting absurditiesagainst art’ sfreedom of expressionwerestill
generally seenasjustthat, andwhiletheN.Y . Timessued Robert Rauschenbergfor an
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unauthorized silk-screen of oneof their newsphotos, Cambell’ s Soup saw Warhol’ s
paintings of their cans as great free advertising, which it was!

JUMPING MUSIC

About thissametimeinthelate50's, collageandtheuseof “found” subject matter
jumpedover topopmusic (having been apparent in classical musicfor sometimealready),
notably intheform of Buchanan and Goodman’ s* novelty” editsconsisting of fragments
of thencurrentrock & roll hitswith connecting narration whichbecame* completed” by
clipsof familiar songlyrics. Thiswasthebeginning of massapped collagemusicinthepop
realm, andthey wereimmediately threatened |egally by theownersof themusicthey
reused. It was also the beginning of music owners deciding to take this artistic
appropriationbusinessassomekind of seriouseconomicthreat andincreasingly
criminalizing it as commercial “theft.”

But collageandthearti stic attitude behind it continued to grow and spread and
eventualyinfiltratedall formsof creativity duringthelast century. Infact, collageisnow
oftenconsderedthesinglemostinfluentia and, indeed, thedefining aesthetic of theentire
20th Century. Andit showsno signsof diminishinginthenext one. Turnonthenews, it's
solid collage. Watchacommercia or amusicvideo, it’ ssolid collage. Gotoalivebaseball
game, withitsmix of thegameitself andimprovisationallly droppedinfoundaudioand
video clipsusedtowind uptheaudience- that iscollageaswell. Every computer userin
the world knows and understands the term “ cut and paste.” The applications and
attractionsof collagearenow universally appreciated. But asthe” styl€” eventually began
tospreadfar andwidebeyondtherealmof fineart, thentheprocessstarted to get sued.

By thetimecollagecropped upin popular music, that kind of musicwasnoless
technically an art form than any other, but you’ d never know it by itsowners and
operators. By mid 20th Century, music of thepopul ar vari ety had beenthoroughly
col oni zed by marketersof recordingsasamasscommodity. Whatever artisticqualitiesof
popul ar music may havebeentoutedinthePR of thoseproducingit, behindthescenesit
wasdefinitely acommodity game. Profit andloss, not artisticintegrity, wasdetermining
successor failure. Popul ar recorded musicbecameall about money, whereitremains
focusedtothisday. Thusart, whichisnot defined asabusi ness, becameabusinessinthe
form of popular music. And music, whichisnot defined asacompetition, becamea
competition in the hands of record labels.
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Thisanti-art trend never materidizedinpainting or other fineartsasit certainly has
inmusic (althoughit still occasionally happensinother artstoo), becausethescopeof
intellectual activity inthefineartsismuch smarter about art and what makesittick. They
better understandthat al artisabout “theft,” andthat art hasal waysproceeded by copying
fromwhatever appealstoit, including other art. Add tothat thefact that fineart generally
endsupasasingular, uniqueobject (the* original” isall thereis), whilemusicendsupas
anendlessly massproduced object which canbesold over and over againover time.
M usic, oncesomething which couldonly beheardliveandin person, becameamass
commaodity, frozen and avail ablein any timeor space- amassmarketabl eproduct
regardless of how much art it might happen to contain.

Addtothisthefact that pop music marketingwasnot runby thelikesof artistically
enlightened museumor galery directors, but by dollar hungry entertainment moguls, their
accountants, andtheir lawyers, all of whom, by midcentury, wereaready actually being
leanedon or infiltrated by organized crime. So you havetheindustry of pop music
becoming, amidal theart withinit, acrassand opportuni stic nest of thievesand scoundrel s
inwhichany artigticpriorities, if understoodinthefirst place, werequickly readjusted or
cast asideinfavor of thebottomlineonaregular basis. In pop music, withtheaid of
modern copyrightlaw, any kind of perceived copying becamejust another way to collect
money and crush possi blecompetition, eventhough no other art forminhumanhistory is
more thoroughly based on copying the precedents of others than musiciis.

IN CREPT COLLAGE

Intothispeculiar, highly competitive, proprietary obsessed“ art” of popular music,
eventually crept thewell respected, classi cally founded motivationsand techniquesof
collage. Who knew?Cutting and editing anal og tape of musical and non-musical materia
into new recordingswasoccurring throughout the 1960'sand 70's, but it wasinthe 1980's
that all hell brokeloose. Themusic el ectronicsindustry began marketing variousdigital
sampling devicesand computer controlled musi ¢ sequencing softwareintendedtoallow
musiciansto easily play back the soundsof “ public domain” flutesand cellosand
saxophones. What theinventorsof samplersnever guessed woul d occur wasthat thisnew
devicealsoeasily allowed musicians to captureand then play back bitsof ANY pre-
recordedmusicor found soundsand addit totheir ownmusic. Collageintheform of
sampling other work to makeanew onebeganto beroutinely suppressed. Pop samplers,
initially emerginginrapor hip hop genreswherethey beganfreely pluckingthegrooves
they wanted fromthegroovesof other popular music, foundthemsel vesin court. By the
late80's, lawsuitsandthrestsof |awsuitsproliferated asthisparti cular capturing technology
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spreadfar andwidethroughout music of al kinds. Collageanditsuseof " unauthorized”

sound becameacriminal activity. Collagemusic becamecrimina music. Copyright law
becametheart police. Presently, wehaveasomewhat moresettled situationinwhich
sampl e clearancefees, rather than lawsuits, ruletheeconomiesof collageinmusic, butto
thisday musicownerscontinueto makeevery effort to stamp out unauthorized collagein
music.

Asartigtically stupidasthisisonthefaceof it, it hasbecomepossi blebecausewe
have establishedinflexiblecopyright mandatesacrossall theartswhichalow any andall
arttobe® protected” asprivate, untouchableproperty, unavailablefor any purposeother
thanit’ soriginal purpose, includingany reuseinnew art by others. For artists, copyright
meansthat other artisemphatically not allowedto beseenaspart of their |andscape, not
apart of their usableenvironment, not something that influencestheir creativeminds. Art,
inparticular, hasbeendivorcedfromall that to becomecompl etely unavailableto any
succeeding art’ susewithout payment and permission. Onecanbuy itand absorbitasa
consumer, but onecan’ tdoanythingfurther withit. Thiswithdrawal of all artfromany
further creativerecyclinggoesdirectly against theabove stated universal and historical
artistsperogativeto seetheentireworldaroundthemasgristfor their mill. If they do
collage and see other art products as part of the* public domain” they draw from,
copyright tells them they can’t.

HOW IT BEGAN AND WHAT IT BECAME

When copyrightwasoriginally instituted, it certainly beganto put boundarieson
the publicdomainwhichextended everywhereat thetime, but thereweresomevery good
and valid reasons to do so.

A total free-for-al publicdomaininevitably resultsinthecounterfeiting of entireexisting
worksof all kinds. Oncerampant, THISformof covert incomes phoning I Stheft, andit
hasbeen severely limited by being made prosecutableunder copyright law, asit should be.
A creator should beabletoreap whatever rewardsaccruefromwhateveritisthey do.
Counterfeitingremovesthisability. Counterfeitingisan unarguabl emisuseof theconcept
of publicdomain. Goodlaw sofar, andif thiswastheonly aspect of cultural reuseina
publicdomainthat copyright law prohibited, wewould havenocomplaintagainstitat all.
Unfortunately, it how goesagai nst so much morethat hashappenedto appear withinits
reachsinceitwas conceivedthat thevery thingit originally proclaimedto protect - the
encouragement and promotion of theuseful artsand sciences- isnow oftenitstarget for
hinderingand prohibiting. We vebeenhearingfor yearsthatirony isdeadin America, but
that will certainly not be possible until copyright law is revised.
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Something hashappenedin human creativity which copyrightlaw wasnever
writtentoaccommodate- thefragmentary reuseof other’ sarttomakenew art - andthe
opportunisticmindsbehind pop music, inparticular, wereabletousecopyright law to act
like thisproven creativeform (fragmentary and transformationa appropriationwithinnew
works) wasno different than counterfeiting entireworks. Copyright law did not distinguish
suchadifferenceand neither did they. Sampling sourceownerscalled thesecollaged uses
piracy and sued to crush the practice because:

(1) they did not and do not understand how art works
(2) they claimed such reuses were in competition with their source works
(3) they were not getting paid for it.

Afterawnhile, it somehow woreintotheir brainsthat modern musi cianswerenot
goingtolet goof collageasatechniqueand that samplingwasonly spreadingmore
profuselyintoall varietiesof new music. Sothebest way to handleit fromabusiness
perspectivewastoignorereasons(1) and(2) and concentrateon (3) - getting paidfor it.
That’s where we stand today and here’ swhat’ s still wrong with it.

Just becausearecognized art formlikemus cbecomesmanifested asacommercid
masscommodity, itisstill an ART FORM which necessarily dependsonfreeexpression.
If, asinthecaseof musiccollage, thisaspect of freeexpressionishindered or censored
by both prior tollsand required permissionin order to practicetheart form, thenyou have
paidexpressionif onecanaffordit, noexpressionif onecan’t, and criminal expressionif
one can’taffordit but doesit anyway. Freeexpression demandsfreeaccesstothe
elementsof itsexpress on, even whenthose el ementshappen to beowned by someone
else. Epedallywhenthey areowned by someoneel se. Thisisthefreepassall art has
always beengiventospeak itsmind, and commercial interestsof any kind do not negate
thiscreativeimperative. If youwant thiskind of arttooccur at all, it goeswiththeterritory.
Wedon'texpect awriter to get permissionand makeapaymentinorder to useany
particularly wordsor letters. Wedon' t require payment and permissionfor apainter to
represent thebillboard that issittinginthemiddleof their landscapeview. Y etwearedoing
exactlythisinthecaseof musiccollage(evenaswecontinueNOT todoitinother, less
commercialy oriented collagearts!). Pre-existing privateproperties, even pre-existing art,
cananddoformthe* aphabet” that any formof collagemight use. Thecurrent copyright
restrictionsonusing thisal phabet constitutesaprior restraint that amountsto censorship
of thecreativepracticeitself, and thisistruewhether or not thepracticeitself happensto
be housed in a new commercial product.
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Collage, recontextuaizingfamiliar and recognizablee ementsfromour common
experienceasit does, isoftenastatement invol ved with social awarenessor social
commentary. Itisoftenexpressingformsof satire, direct reference, or criticism. Itisnot
alwayspolite. Assuch, it oftenrepresentsapotent formof creativefreespeechrequiring
just asmuch protectionasany other form of freespeech. Theentirerangeof practice
calledcollagemust beconsideredinthisway inorder to protect thispotential inall its
formsand possibilities. It’ snogoodtotrivializethese concernsby noting how hip hop
musi cianssimply useasampl eof anothersmusicjust becausethey liketheriff. It struly
irrelevant! Allowing sourceownerscontrol over that practi cethrough payment and
permissionrequirementsal so preventsanother collagistfromusingaclip of musicor some
damningdiaoginacritica or unflattering context whichtheclip’ sowner doesn’t happen
to appreciateandthusrefusestoallow. Fair Usemay beavailableto parody for this
reason, butit’ SNOT availableat all to satirewhich canbeequally unflatteringto source
owners. And by the way, do YOU know which is which?

PAY TO PLAY

Thedangerstocollagefrom payment and permissionrequirementsa soincludethe
aspect of affordability. Oncecollagehad madeitspresencesufficiently feltinmodernmusic
andwasobviously not going away becauseof litigation, themusi cindustry settled down
to pursuechargingeveryonetodoit. They all set up brand new suitesintheir office
buildingsdevotedtothisinter-corporatetradein music samples. Usagefeeswereset to
what competing musi ¢ corporationscoul d pay, a though sometimesthey trade samplesfor
sampl estoo. Purchasing asinglesamplecanrunanywherefrom hundredsto many
thousands of dollarseach, depending onwhat theowner arbitrarily thinksthepotential
sdestrafficwill bear. If thesecommercia rulesof legitimacy arefoll owed, collagebecomes
confinedtorealmsinwhichthereisawealthy label supportingthemusician’ sdesires. For
themost part, amutudly lucrativetradeamongrel atively richand already successful music
purveyors. Any independent, grassrootseffortsat collageareleft out of thisexpensive
loop of sampling “legitimacy.”

From personal experienceascollagemusicmakerswho havenoaffiliationwith
maj or labels, weinNegativland can assureyouthat wesimply could not bemaking the
styleof collagemusicwedoat all if weagreedto pay for every clipand sampleweuse.
Thecumulativepriceof workingintheparticularly densely sasmpledway that wedois
totally prohibitivetograssroots, independent, barely surviving artistslikeus. Just oneof
our CDsmay useahundred or moredifferent samples, generally recorded fragmentsoff
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of radio, movies, TV, or other records. Thehaphazard nature of found sound collecting
frommassmediaoften doesnot happentoincludetheowner’ snameand address, sowe
sometimeshaveavery practical difficulty inevenknowingwhoactua ly ownsthebitswe
recorded, perhapsrecorded yearsbeforeweactually get aroundtousingthem. If wedo
know or canfind out these hundredsof separateowners, wecertainly don’ t appreciate
their ssimply ignoring usagerequestsfromthelikesof us. Aswehaveheard frommany
other independentswhotry, noresponseisausual response. If they doever get back to
you, thewholeprocesscantakeyears. Thus, they havead ready successfully abrogated any
rel ease schedul eyou may befinancialy counting on, whichbecomescrucia whenyouare
releasingonly onerecord at atimeasasmall independent |abel. And then, of course, even
if wecouldaffordtopay for al thesemulti plesamplesfromall thesemultipleowners, and
all that could beworked out on schedul e, theseusagesmust al so hang ontheir multiple
permissionsgranted. Thisistheir chanceto prevent thiskind of work fromappearingat al
if they don’t happentolikethecontent or attitudeof it. Thisisthefinal and ultimatedead
endwall which copyright forcescollageup againgt, especialy incaseslikeourswherewe
areoftennot about beingflattering or ideol ogically supportivetothesourcesinour work.
Which brings usto Fair Use.

A DISTINCT LACK OF UNDERSTANDING

Copyright law’ sallowancefor Fair Use, requiring neither payment nor permission
for thepartial reuseof another’ swork, isalready established within present copyright law
toallow for thefreeexpression of news, comment, criticism, parody, and afew other
things. Itistheonly legal acknowledgment wehavethat copyright controlscan, indeed,
equal censorship of freespeechandfreeexpressionif permittedtotal andunrestrictedreign
over all possiblereuses. Theproblemwithfair useasit standsisinitsinterpretationwith
regardtoart reuseswhenthat artisimmersed (if not sinking) inaseaof commercial
interests, as modern music is.

Fair Use, asalegal concept, preceded themoderntechnol ogiesthat producedthe
new and unexpected art of collage. Theaging guidelinesfor determining Fair Usedonot
yet accommodate, or evenacknowledge, themoderntendency to actually createnew
work out of old. Thisleap of understanding hasyet to appear inany of our commercially
biasedlaw makingasaculture, aculturealready drenchedinthepracticeof legal and
illegal collagefromtopto bottom. Commercegoeson seeing thestylistic epoch of collage,
now acentury old, only asan opportunisticway to acquiresomeunearned and unexpected
incomeviacopyrightlaw. Asartists, weseetheindi stinguishing over reach of copyright’s
control over almost all credtivereuseasasd ectiveprohibitiononmodernart’ sevol ution.
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Fromanartisticpoint of view, itisdelusional totry to paint all thesenew forms
of fragmentary reuseand sampling aseconomically motivated“theft”, “ piracy”, or
“bootlegging” . Wereservethesetermsfor theunauthorizedtaking of wholeworksand
resel lingthemfor one sown profit. Artistswhoroutinely appropriate, ontheother hand,
arenot attemptingto profitfromthemarketability of their sourcesat all. They areusing
elements, fragments, or piecesof someoneel se’ screated artifact inthecreation of anew
oneforartidicreasons Thesereused el ementsmay remainidentifiable, or they may be
transformedtovarying degreesasthey areincorporatedintothenew work, wherethey
may joinmany other fragments, all inanew context andforminganew “whole”. This
becomesanew “origina,” neither reminiscent of nor competitivewithany of the® originals’
it may draw from.

DEFINING ART AND BUSINESS

Becauseartisnot defined asabusiness, yet someof it likemusic must compete
for economicsurviva inthemarketplaceof commercia business, wethink certainlega
prioritiesintheideaof copyright should berevisedtoupholdcertainmodernartistic
imperativesincommercial contexts. Specifically, weproposearevisionof theFair Use
guidelinestoapply toagreat deal moreartisticactivitiesthanthey now do. Thisrevision
shoul dthrow thebenefit of thedoubt toreuseswithin collagecontexts, and placethe
burdenof proof for showingeconomically motivatedinfringement ontheowner/litigator.
Whenacopyright owner wished to contend an unauthorized reuseof their property, they
would haveto show essential ly that theusagedoesnot resultinanything new beyond the
origina work appropriated. Inother words, that the usage accoplishesnothing morethan
counterfeitingtheir property. However, if thenew work isjudged to significantly fragment,
transform, rearrange, or recomposetheappropriated material withinanew work, and
parti cularly doesnot usetheentirework appropriated from, thenit should beautomaticaly
seenasavalidfair use-anorigina attempt at new creativework, whether or not theresult
issuccessful or pleasingtotheoriginal sourcecreatorsor owners. Thislevel of freereuse
inthecreation of new work would causeno great or destructiveeconomichardshipto
sourceownersbecausenoneof themaremaking muchof aliving by just sitting back and
collectingfeesforrareor occasional reusesof their work in collagesanyway, andif they
say they are, perhapsthey shoul d beencouraged to do something new onceinawhile
themselves! Suchanexpansionof Fair Usewouldletall possiblemusiccollageworks
throughthecopyright gatebut still prohibit wholesalecounterfeiting. Unlikely? Soisthe
present commercia suppression of collagethrough payment and permission requirements!
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Inthemeantime, if paying for samplesisimpossibleand/or permissionisnot
forthcoming, itisimpliedthat artistsshould actudly strivetofitwithinthenarrowly specified
Fair Useguidelinesasthey already exist whenever attemptingto useunauthorized
appropriatedelementsinnew work. But whenyou becomeawareof thetiny sliver of
specificartisticactivity towhich Fair Usenow applies, it doesn’ t takean artist to seethat
thereismuch moretobedonewithall themediainfluenceswhichsurroundus. Theseidess
rangefar, wide, andweird, hardly ever followingthedtrictly defined* rules’ of pureparody
or commentary whichthetiny tunnel of Fair Useguiddinesnow providefor. Theusud Fair
Useinterpretationthat only non-profit worksneed apply istheworst of all itsmyriad of
misperceptions. Again, just asthesupporting reasoning for copyright law states, areweout
to support, darewesay even ENCOURAGE collageinthisworld or aren’ twe?Would
wereally prefer it to just go away? If we want collage to flourish without bias or
censorship, especially at thegrassrootslevel, it must beableto supportitself inthevery
sameway al itssourcesdo- by selling I TSELF. Otherwise, it withersin poverty, notto
mention lawsuits.

All claimsthat collageissimply resellingitssourcesarepatently absurd. Anyone
familiar withany actua examplesof collageunderstandsthat aninterna familiarity present
withinitinnoway duplicatesor competeswiththeappeal of theindividual sourcesjoined
there. Itisthissalectionandjoiningwhich crestesan entirely neweffect, anew whol ethat
ismorethanthesumof itsparts, and an effect that i sthereafter original tothecollageaone.
Butif thereisno practical economictheftinvolved, if acollageanditssourcesarenot
possibly indirect economic competitionwith each other, exactly what | Sthefundamental
objection to fragmentary free appropriation in the creation of new work?

Please consider theungenerousand uncreativel ogicweareoverlaying our
copyrightedculturewith. Inthisageof reproduction, sotypified by recorded music
everywhereand battlesfor theconsumer consciousnessof our popul ationthroughthemass
saturationof our environment withlogos, brands, messages, ideas, andimagery, artistswill
naturally continueto beinterestedinsampling material fromthismodern environment of
bothreproduced art and psychol ogical influencemongering. Appropriatingfromall these
publicly availableinfluencesweswiminasasociety isdesirabl e preci sely because of how
theseelementsexpressand symbolize something potently recognizableabout theculture
fromwhichbothwe, asartists, andthisnew environment of reproduced culture, springs.
Theprivateowners/public spreadersof suchart, artifacts, icons, messages, andideasare
seldom happy to seetheir propertiesin unauthorized contextswhich may beantithetical to
theway they wishto spinthem. But their knee-jerk useof copyright restrictionsto prevent
any kind of thiswork they don’ t likenow amountsto the corporate censorship of thiskind
of art within our culture.
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Unlikethebasicthrust of all therest of U.S. law, copyright law actually assumes
that all “unauthorized” usesareillegal until proveninnocent. Sinceany contested reuse
alwaysrequiresalegal defense, suchalegal expense, evenwhenFair Use DOESapply,
remainsbeyondthefinancia gragpof most accused“ infringers’. Thisfinancid intimidation,
especially onthepart of large, corporatesourceowners, resultsinthevast mgjority of art
appropriatorscavinginand settling out of court, their work being consignedtooblivion,
andthe corporatecultural “ owner” havingitall theirownway, includingtheir legal
expenses paid under a claim of “damages.” There are no “damages’ from collage!

FAIR USE FOR COLLAGE

A questiontoconsider isthis: should thosewho might beborrowed fromhavean
absolute righttopreventall suchfreereusesof their properties, evenwhenthereuseis
obviously part of anew and uniquework? Dowewant to actually put all formsof
unauthorized reuseunder theheading of “theft,” implicatingasocidly vauableart formsuch
ascollagewithcrimind intent - aformwhich may bemaking controversd socid or cultural
pointsand cannot operatetruetoitsvisionwhen, regardlessof whether or notit canafford
the price of authorization, prior permission isrequired?

We dliketoseecopyright law acknowledgethelogical andinalienableright of
artists, not publishersor manufacturers, to determinewhat new art will consist of. The
current corporatecontrol over our cultura output hasan ominousfeel toit becauseithas
givencultureover tofewer andfewer corporate committeesof taste-mol dersand
marketerswhoaredrivenonly by anover riding needtomaintainanever rising bottomline
fortheir shareholders. I stheadmittedly pivotal rolewhich society placesoncommerce
really sounassailably useful whenit reachestoinhibit and channel thevery directionof an
artformlikecollage, alowingittoevolvethisway, but not that way? | stheroleof Federal
L awto servethedemandsof privateincome, or to promotethepublicgood throughfree
cultural expression? Both?

Thenthecrux of thecollagedebatewehopetoraiseisthis- why can’ twedo
both?Why can'twemaintainall reasonableformsof fair andjust compensationfor artists
whichdirectly result fromthework they themsel vesdo, whileat thesametimenot
inhibiting, preventing, or criminalizing other perfectly healthy and val uableformsof
mus ¢/art such ascollagewhichariseout of new, enabling technol ogy andincreaseour total
wealth of creativity asaculture?\Webelievethepromotion of artisticfreedomshould, for
the firsttime, find abalanced representationwith the purely commercial and proprietary
obsessi onswhich now dominatethe purposesof our copyright laws. Theminor and
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isolated conflictsof commercial intereststhismay entail just do not measureuptothe
conflict with public interest which doing nothing about it maintains.

TWO RELATIONSHIPSTO A CULTURAL PUBLIC DOMAIN

Intheisolated medium of thelnternet, andinthesuggestion of Fair Usefor collage,
wearebeing guided by new technol ogiesto reacquaint our brainswith cultural leanings
towardarejuvenated publicdomain, right hereinthe21st Century. Andsinceweare
actually FORCED to accommodatethesetwo persi stent referencesto theboundariesof
publicdomaininour midst (collageandthelnternet), wemay beginto seriously consider
what valueor lack thereof alarger publicdomainmay actualy entail inpractice. Not having
achoicesometi mesfindsunnoticed val ueswhich an easy and habitual dismissal never
considered. Thebillionsinprivateincomereservedfor privateinterestsunder copyright
controls, or thewithhol ding and denying of all reusesof cultureinlieu of payment and
permission, may not bethebest endsinsight for massenlightenment. If that beagoal, the
"vaue' of totdly privateintellectua property may not actualy outweighthecultura value
of enlarging ALL our brainsinamoreintellectually unconstricted environment, not to
mentiontheenlargement of our enthusiasmfor, and participationin, our ownculturewhich
might result from awider concept of public domain.

Boththestatusof musiconthelnternet andthestatusof collageinmusicare
primary examplesof how theever latent urgeto perceive, use, and reusetheworldaround
usasaPUBLICdomain, rather thanaprivateone, hasnever beenentirely suppressed by
our equally hallowed conceptsof privateproperty andtherightsof itsowners. For most
of humanhistory, cultural creationwasalwaysintended to beashared phenomenon, an
activity attached to spiritual sustenanceand spiritual confirmation betweenthemaker and
their community. Only recent human history hasfoundit advisabletowithholdvirtualy all
suchcreativeactivity until it canbepaidfor. That old selflessnessthat infusesthehuman
urge tomakeart may nolonger beso practical inaworldinwhichmaking art hasbecome
moreand moreexpensive, and so much of the potential subject matter for art'sancient
habit of freeappropriation hasbeenlegally declared of f-limits. But suddenly, thelnternet
offersanisolated"look andfeel" that rekindl estherather ancient and generouspurpose
behindall cultural experience: aglimpseof nofences, possibly existing for thesakeof
mutual connectednessand community relevance, possibly existingfor itsownsakeandno
other.



